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DISCUSSION: The immigrant wvisa petition was approved by the
director, Vermont Service Center. On further review of the
record, the director determined that the petitioner wag not
eligible for the benefit sought. Accordingly, the director
prepared a notice- of his intent to revoke the approval of the
preference visa petition and his reasons therefore. The director

ultimately revoked the approval of the petition on July 18, 2001
after receiving no rebuttal to the notice of intent to revoke. The
matter is now before the Associate Commissioner for Examinations
on appeal. The case will be remanded for further consideration.

The regulation at 8 C.F.R. 205.2(d) indicates that revocations of
approvals must be appealed within 15 days after the service of the
notice of revocation. The record indicates that the notice of
revocation was mailed on July 18, 2001. The appeal was filed on
_ August 7, 2001, 20 days after the decision was mailed. Thus, the
appeal was not timely filed. '

The regulation at 8 C.F.R. 103.3(a) (2) (v) (B) {(2) states that, if an.
untimely appeal meets the requirements of a motion to reopen as
described in 8 C.F.R. 103.5(a) (2), the appeal must be treated as a
motion, and a decigion must be made on the merits of the case.

8 C.F.R. 103.5(a) (2) requires that a motion to reopen state the
new facts to be provided in the reopened proceeding,  supported by
affidavits or other documentary evidence. Review of the record
reveals that the notice of intent to revoke was addressed only to
the petitioner's original counsel. Counsel for the petitioner has
submitted affidavits that the petitioner’s original counsel did
not receive the notice of the director's intent to revoke the
approval of the petition. In addition, counsel states that new
counsel for the petitioner had submitted a Form G-28, Notice of
Entry of Appearance of Attorney on December 30, 1998 along with
the petitioner’s response to the director’s request for further
evidence. Review of the record supports this statement. Counsel
states further that the Service gent the actual revocation notice
to the petitioner’s original counsel rather than the petitioner’s

new counsel. Counsel finally states that the decision to revoke
the petition was forwarded to the petitioner by petitioner’s
original counsel. We note that the revocation decision was based

" solely on the ground that the Service had not received a response
in rebuttal to the director's notice of intent to revoke the
approval of the petition. The petitioner thus, was unaware of the
grounds that formed the basis of the director’s decision to issue
the Notice of 1Intent to Revoke. This appeal meets the
requirements of a motion to reopen. The petition will be remanded
to the director for consideration as a motion to reopen.

As the record reveals that the petitioner has not been apprised of
the reasons that formed the basis of the director’s decision to
issue the Notice of Intent to Revoke, the director should re-issue
the Notice of Intent to Revoke and provide the petitioner the
opportunlty to respond. :



ORDER : The petition is remanded to the director for further
action in accordance with the foregoing.



